Current to 06/26/2013

A PROPONENT’S INTRODUCTION TO THE DELEGATION OF PROCEDURAL
ASPECTS OF CONSULTATION WITH ABORIGINAL COMMUNITIES
DEFINITIONS
The following definitions are specific to this document and may not apply in other
contexts:
Aboriginal communities – the First Nation or Métis communities identified by the
Crown for the purpose of consultation.
Consultation – the Crown’s legal obligation to consult when the Crown has knowledge
of an established or asserted Aboriginal or treaty right and contemplates conduct that
might adversely impact that right. This is the type of consultation required pursuant to s.
35 of the Constitution Act, 1982. Note that this definition does not include consultation
with Aboriginal communities for other reasons, such as regulatory requirements.
Crown – the Ontario Crown, acting through a particular ministry or ministries.
Procedural aspects of consultation – those portions of consultation related to the
process of consultation, such as notifying an Aboriginal community about a project,
providing information about the potential impacts of a project, responding to concerns
raised by an Aboriginal community and proposing changes to the project to avoid
negative impacts.
Proponent – the person or entity that wants to undertake a project and requires an
Ontario Crown decision or approval for the project.

I. PURPOSE
The Crown has a legal duty to consult Aboriginal communities when it has knowledge of
an existing or asserted Aboriginal or treaty right and contemplates conduct that may
adversely impact that right. In outlining a framework for the duty to consult, the
Supreme Court of Canada has stated that the Crown may delegate procedural aspects
of consultation to third parties. This document provides general information about the
Ontario Crown’s approach to delegation of the procedural aspects of consultation to
proponents.
This document is not intended to instruct a proponent about an individual project, and it
does not constitute legal advice.
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II. WHY IS IT NECESSARY TO CONSULT WITH ABORIGINAL COMMUNITIES?
The objective of the modern law of Aboriginal and treaty rights is the reconciliation of
Aboriginal peoples and non-Aboriginal peoples and their respective rights, claims and
interests. Consultation is an important component of the reconciliation process.
The Crown has a legal duty to consult Aboriginal communities when it has knowledge of
an existing or asserted Aboriginal or treaty right and contemplates conduct that might
adversely impact that right. For example, the Crown’s duty to consult is triggered when
it considers issuing a permit, authorization or approval for a project which has the
potential to adversely impact an Aboriginal right, such as the right to hunt, fish, or trap in
a particular area.
The scope of consultation required in particular circumstances ranges across a
spectrum depending on both the nature of the asserted or established right and the
seriousness of the potential adverse impacts on that right.
Depending on the particular circumstances, the Crown may also need to take steps to
accommodate the potentially impacted Aboriginal or treaty right. For example, the
Crown may be required to avoid or minimize the potential adverse impacts of the
project.

III. THE CROWN’S ROLE AND
CONSULTATION PROCESS

RESPONSIBILITIES

IN THE

DELEGATED

The Crown has the responsibility for ensuring that the duty to consult, and
accommodate where appropriate, is met. However, the Crown may delegate the
procedural aspects of consultation to a proponent.
There are different ways in which the Crown may delegate the procedural aspects of
consultation to a proponent, including through a letter, a memorandum of
understanding, legislation, regulation, policy and codes of practice.
If the Crown decides to delegate procedural aspects of consultation, the Crown will
generally:






Ensure that the delegation of procedural aspects of consultation and the
responsibilities of the proponent are clearly communicated to the proponent;
Identify which Aboriginal communities must be consulted;
Provide contact information for the Aboriginal communities;
Revise, as necessary, the list of Aboriginal communities to be consulted as new
information becomes available and is assessed by the Crown;
Assess the scope of consultation owed to the Aboriginal communities;
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Maintain appropriate oversight of the actions taken by the proponent in fulfilling
the procedural aspects of consultation;
Assess the adequacy of consultation that is undertaken and any accommodation
that may be required;
Provide a contact within any responsible ministry in case issues arise that require
direction from the Crown; and
Participate in the consultation process as necessary and as determined by the
Crown.

IV. THE PROPONENT’S ROLE AND RESPONSIBILITIES IN THE DELEGATED
CONSULTATION PROCESS
Where aspects of the consultation process have been delegated to a proponent, the
Crown, in meeting its duty to consult, will rely on the proponent’s consultation activities
and documentation of those activities. The consultation process informs the Crown’s
decision of whether or not to approve a proposed project or activity.
A proponent’s role and responsibilities will vary depending on a variety of factors
including the extent of consultation required in the circumstance and the procedural
aspects of consultation the Crown has delegated to it. Proponents are often in a better
position than the Crown to discuss a project and its potential impacts with Aboriginal
communities and to determine ways to avoid or minimize the adverse impacts of a
project.
A proponent can raise issues or questions with the Crown at any time during the
consultation process. If issues or concerns arise during the consultation that cannot be
addressed by the proponent, the proponent should contact the Crown.

a) What might a proponent be required to do in carrying out the procedural
aspects of consultation?
Where the Crown delegates procedural aspects of consultation, it is often the
proponent’s responsibility to provide notice of the proposed project to the identified
Aboriginal communities. The notice should indicate that the Crown has delegated the
procedural aspects of consultation to the proponent and should include the following
information:







a description of the proposed project or activity;
mapping;
proposed timelines;
details regarding anticipated environmental and other impacts;
details regarding opportunities to comment; and
any changes to the proposed project that have been made for seasonal
conditions or other factors, where relevant.
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Proponents should provide enough information and time to allow Aboriginal
communities to provide meaningful feedback regarding the potential impacts of the
project. Depending on the nature of consultation required for a project, a proponent
also may be required to:










provide the Crown with copies of any consultation plans prepared and an
opportunity to review and comment;
ensure that any necessary follow-up discussions with Aboriginal communities
take place in a timely manner, including to confirm receipt of information, share
and update information and to address questions or concerns that may arise;
as appropriate, discuss with Aboriginal communities potential mitigation
measures and/or changes to the project in response to concerns raised by
Aboriginal communities;
use language that is accessible and not overly technical, and translate material
into Aboriginal languages where requested or appropriate;
bear the reasonable costs associated with the consultation process such as, but
not limited to, meeting hall rental, meal costs, document translation(s), or to
address technical & capacity issues;
provide the Crown with all the details about potential impacts on established or
asserted Aboriginal or treaty rights, how these concerns have been considered
and addressed by the proponent and the Aboriginal communities and any steps
taken to mitigate the potential impacts;
provide the Crown with complete and accurate documentation from these
meetings and communications; and
notify the Crown immediately if an Aboriginal community not identified by the
Crown approaches the proponent seeking consultation opportunities.

b) What documentation and reporting does the Crown need from the proponent?
Proponents should keep records of all communications with the Aboriginal communities
involved in the consultation process and any information provided to these Aboriginal
communities.
As the Crown is required to assess the adequacy of consultation, it needs
documentation to satisfy itself that the proponent has fulfilled the procedural aspects of
consultation delegated to it. The documentation required would typically include:





the date of meetings, the agendas, any materials distributed, those in attendance
and copies of any minutes prepared;
the description of the proposed project that was shared at the meeting;
any and all concerns or other feedback provided by the communities;
any information that was shared by a community in relation to its asserted or
established Aboriginal or treaty rights and any potential adverse impacts of the
proposed activity, approval or disposition on such rights;
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any proposed project changes or mitigation measures that were discussed, and
feedback from Aboriginal communities about the proposed changes and
measures;
any commitments made by the proponent in response to any concerns raised,
and feedback from Aboriginal communities on those commitments;
copies of correspondence to or from Aboriginal communities, and any materials
distributed electronically or by mail;
information regarding any financial assistance provided by the proponent to
enable participation by Aboriginal communities in the consultation;
periodic consultation progress reports or copies of meeting notes if requested by
the Crown;
a summary of how the delegated aspects of consultation were carried out and
the results; and
a summary of issues raised by the Aboriginal communities, how the issues were
addressed and any outstanding issues.

In certain circumstances, the Crown may share and discuss the proponent’s
consultation record with an Aboriginal community to ensure that it is an accurate
reflection of the consultation process.

c) Will the Crown require a proponent to provide information about its
commercial arrangements with Aboriginal communities?
The Crown may require a proponent to share information about aspects of commercial
arrangements between the proponent and Aboriginal communities where the
arrangements:




include elements that are directed at mitigating or otherwise addressing impacts
of the project;
include securing an Aboriginal community’s support for the project; or
may potentially affect the obligations of the Crown to the Aboriginal communities.

The proponent should make every reasonable effort to exempt the Crown from
confidentiality provisions in commercial arrangements with Aboriginal communities to
the extent necessary to allow this information to be shared with the Crown.
The Crown cannot guarantee that information shared with the Crown will remain
confidential. Confidential commercial information should not be provided to the Crown
as part of the consultation record if it is not relevant to the duty to consult or otherwise
required to be submitted to the Crown as part of the regulatory process.

V.

WHAT ARE THE ROLES AND RESPONSIBILITIES
COMMUNITIES’ IN THE CONSULTATION PROCESS?

OF

ABORIGINAL
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Like the Crown, Aboriginal communities are expected to engage in consultation in good
faith. This includes:






responding to the consultation notice;
engaging in the proposed consultation process;
providing relevant information;
clearly articulating the potential impacts of the proposed project on Aboriginal or
treaty rights; and
discussing ways to mitigate any adverse impacts.

Some Aboriginal communities have developed tools, such as consultation protocols,
policies or processes that provide guidance on how they would prefer to be consulted.
Although not legally binding, proponents are encouraged to respect these community
processes where it is reasonable to do so. Please note that there is no obligation for a
proponent to pay a fee to an Aboriginal community in order to enter into a consultation
process.
To ensure that the Crown is aware of existing community consultation protocols,
proponents should contact the relevant Crown ministry when presented with a
consultation protocol by an Aboriginal community or anyone purporting to be a
representative of an Aboriginal community.

VI. WHAT IF MORE THAN ONE PROVINCIAL CROWN MINISTRY IS INVOLVED IN
APPROVING A PROPONENT’S PROJECT?
Depending on the project and the required permits or approvals, one or more ministries
may delegate procedural aspects of the Crown’s duty to consult to the proponent. The
proponent may contact individual ministries for guidance related to the delegation of
procedural aspects of consultation for ministry-specific permits/approvals required for
the project in question. Proponents are encouraged to seek input from all involved
Crown ministries sooner rather than later.
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